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commuter passenger railroad operation
on the track).

Train employee means an individual
engaged in or connected with the
movement of a train, including a hos-
tler.

Travel time means—

(1) For a signal employee, the time
spent in transportation between the
employee’s headquarters and an out-
lying duty point or between the em-
ployee’s residence and an outlying duty
point, or, between duty locations, in-
cluding both on-track and on-highway
vehicular travel.

(2) For a dispatching service em-
ployee, the time spent in travel be-
tween stations, offices, or towers during
the employee’s time on duty.

Type 1 assignment means an assign-
ment to be worked by a train employee
who is engaged in commuter or inter-
city rail passenger transportation that
requires the employee to report for
duty no earlier than 4 a.m. on a cal-
endar day and be released from duty no
later than 8 p.m. on the same calendar
day, and that complies with the provi-
sions of §228.405. For the purposes of
this part, FRA considers a Type 1 as-
signment to present an acceptable
level of risk for fatigue that does not
violate the defined fatigue threshold
under a scientifically valid, biomathe-
matical model of human performance
and fatigue specified by FRA at
§228.407(c)(1) or approved by FRA under
the procedures at §228.407(c)(2). How-
ever, a Type 1 assignment that is de-
layed such that the schedule actually
worked includes any period of time be-
tween midnight and 4 a.m. is consid-
ered a Type 2 assignment for the pur-
poses of compliance with §228.405.

Type 2 assignment. (1) Type 2 assign-
ment means an assignment to be
worked by a train employee who is en-
gaged in commuter or intercity rail
passenger transportation that requires
the employee to be on duty for any pe-
riod of time between 8:01 p.m. on a cal-
endar day and 3:59 a.m. on the next cal-
endar day, or that otherwise fails to
qualify as a Type 1 assignment. A Type
2 assignment is considered a Type 1 as-
signment if—

(i) It does not violate the defined fa-
tigue threshold under a scientifically
valid biomathematical model of human
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performance and fatigue specified by
FRA at 228.407(c)(2) or approved by
FRA under the procedures at
§228.407(c)(1);

(ii) It complies with the provisions of
§228.405; and

(iii) It does not require the employee
to be on duty for any period of time be-
tween midnight and 4 a.m.

(2) If a Type 2 assignment that would
normally qualify to be treated as a
Type 1 assignment is delayed so that
the schedule actually worked includes
any period of time between midnight
and 4 a.m., the assignment is consid-
ered a Type 2 assignment for the pur-
poses of compliance with §228.405.

[74 FR 25346, May 27, 2009, as amended at 76
FR 50396, Aug. 12, 2011; 76 FR 67087, Oct. 31,
2011]

§228.6 Penalties.

(a) Civil penalties. Any person (an en-
tity of any type covered under 1 U.S.C.
1, including but not limited to the fol-
lowing: a railroad; a manager, super-
visor, official, or other employee or
agent of a railroad; any owner, manu-
facturer, lessor, or lessee of railroad
equipment, track, or facilities; any
independent contractor providing
goods or services to a railroad; and any
employee of such owner, manufacturer,
lessor, lessee, or independent con-
tractor) who violates any requirement
of this part or causes the violation of
any such requirement is subject to a
civil penalty of at least $650 and not
more than $25,000 per violation, except
that: penalties may be assessed against
individuals only for willful violations,
and, where a grossly negligent viola-
tion or a pattern of repeated violations
has created an imminent hazard of
death or injury to persons, or has
caused death or injury, a penalty not
to exceed $105,000 per violation may be
assessed. Bach day a violation con-
tinues shall constitute a separate of-
fense. See appendix B to this part for a
statement of agency civil penalty pol-
icy. Violations of the hours of service
laws themselves (e.g., requiring an em-
ployee to work excessive hours or be-
ginning construction of sleeping quar-
ters subject to approval under subpart
C of this part without prior approval)
are subject to penalty under 49 U.S.C.
21303.
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(b) Criminal penalties. Any person who
knowingly and willfully falsifies a re-
port or record required to be Kkept
under this part or otherwise knowingly
and willfully violates any requirement
of this part may be liable for criminal
penalties of a fine under title 18 of the
U.S. Code, imprisonment for up to two
years, or both, in accordance with 49
U.S.C. 21311(a).

[76 FR 67087, Oct. 31, 2011, as amended at 77
FR 26704, May 7, 2012]

Subpart B—Records and Reporting

§228.7

(a) For purposes of this part, time on
duty of an employee actually engaged
in or connected with the movement of
any train, including a hostler, begins
when he reports for duty and ends when
he is finally released from duty, and in-
cludes—

(1) Time engaged in or connected
with the movement of any train;

(2) Any interim period available for
rest at a location that is not a des-
ignated terminal;

(3) Any interim period of less than 4
hours available for rest at a designated
terminal;

(4) Time spent in deadhead transpor-
tation en route to a duty assignment;
and

(5) Time engaged in any other service
for the carrier.

Hours of duty.

Time spent in deadhead transportation
by an employee returning from duty to
his point of final release may not be
counted in computing time off duty or
time on duty.

(b) For purposes of this part, time on
duty of an employee who dispatches,
reports, transmits, receives, or delivers
orders pertaining to train movements
by use of telegraph, telephone, radio,
or any other electrical or mechanical
device includes all time on duty in
other service performed for the com-
mon carrier during the 24-hour period
involved.

(¢) For purposes of this part, time on
duty of an employee who is engaged in
installing, repairing or maintaining
signal systems includes all time on
duty in other service performed for a

49 CFR Ch. Il (10-1-12 Edition)

common carrier during the 24-hour pe-
riod involved.

[37 FR 12234, June 21, 1972, as amended at 43
FR 3124, Jan. 23, 1978]

§228.9 Records; general.

(a) BEach manual record maintained
under this part shall be—

(1) Signed by the employee whose
time on duty is being recorded or, in
the case of a train and engine crew or
a signal employee gang, signed by the
ranking crewmember;

(2) Retained for two years at loca-
tions identified by the carrier; and

(3) Available upon request at the
identified location for inspection and
copying by the Administrator during
regular business hours.

(b) Each electronic record main-
tained under this part shall be—

(1) Certified by the employee whose
time on duty is being recorded or, in
the case of a train and engine crew or
a signal employee gang, certified by
the reporting employee who is a mem-
ber of the train crew or signal gang
whose time is being recorded;

(2) Electronically stamped with the
certifying employee’s name and the
date and time of certification;

(3) Retained for 2 years in a secured
file that prevents alteration after cer-
tification;

(4) Accessible by the Administrator
through a computer terminal of the
railroad, wusing a railroad-provided
identification code and a unique pass-
word.

(56) Reproducible using the printing
capability at the location where
records are accessed.

[74 FR 25348, May 27, 2009]

§228.11 Hours of duty records.

(a) In general. Each railroad, or a con-
tractor or a subcontractor of a rail-
road, shall keep a record, either manu-
ally or electronically, concerning the
hours of duty of each employee. Each
contractor or subcontractor of a rail-
road shall also record the name of the
railroad for whom its employee per-
formed covered service during the duty
tour covered by the record. Employees
who perform covered service assign-
ments in a single duty tour that are
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